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ABSTRACT

Football Banning Orders ‘on Complaint’ are now seen as an
essential part of the fight against ‘hooliganism’ by English football supporters abroad. However, they have been
criticised for infringing the fundamental rights of supporters who have not been convicted of any offence and as
such they are only justifiable under EU law and the ECHR if they are proven to be a proportionate response to
the problem. A fall in arrests at recent tournaments has led many to claim that ‘the end justifies the means’, a
claim supported by the Court of Appeal’s decision in Gough. This article assesses whether Banning Orders on
Complaint do indeed satisfy the principle of proportionality, questioning not only the decision in Gough but also
the legitimacy and value of Banning Orders as a response to football crowd disorder more generally.
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FOOTBALL BANNING ORDERS AND THE FIGHT AGAINST ‘FOOTBALL HOOLIGANISM’

Real football fans have been following England here and real fans do have not the slightest interest in
causing trouble. The scum have not come to this tournament. It is fantastic the garbage have been left
behind. These are real fans following England: nobody gets drunk or misbehaves. (FIFA's Director of
Communication Keith Cooper, June 2002).2

Football Banning Orders (FBOs) are now the central tenet of the Home Office’s strategy to prevent 1
disorder abroad by English football fans.2 Although earlier forms of Banning Orders? provided some
support for more generic public order tactics, the introduction of the Football (Disorder) Act 2000 saw a
dramatic increase in the number of fans prohibited from attending international matches and
tournaments, in part because it now permitted banning orders against those merely suspected of
involvement in ‘football hooliganism’.® The term ‘fan’ is used deliberately and in contrast to Keith Cooper’s
adherence to the long-held myth that those who become involved in football crowd disorder are not
‘proper fans’.€ However, Cooper’s statement refers directly to the fact that within two years of the Act’s
introduction, and in sharp contrast to previous tournaments, the 2002 World Cup in Japan/Korea had
passed off peacefully. Furthermore, as the number of orders continued to rise, the high-risk 2004
European Championships in Portugal also saw little serious disorder, despite huge numbers of travelling
English supporters. Statistically, the correlation between the rising number of bans on the one hand and
the reduction in major incidents of disorder is startling: with only 106 banning orders in place at the Euro
2000 tournament in Belgium/Holland, nearly 1,000 England supporters were arrested but at Euro 2004,
with 2,188 orders in place, there were only 53 arrests.

This correlation has resulted in many suggesting that there is a causal link between the drop in disorder 2
and the number of banning orders in place. For example, a lack of disorder at the 2002 World Cup saw
claims by the media,” academics,? the Football Authorities? and the Home Officel® that FBOs had played a
vital role in preventing hooliganism at the tournament. The apparent success of the orders at the 2002
competition saw another large increase in their number. Combined with the relative low level of disorder
at the subsequent 2004 European Championships, this appeared to support the policy and led to calls for
‘more of the same’ in order to prevent disorder at future matches and tournaments.1! It would appear,
therefore, that the political and popular support for the increased use of FBOs under the 2000 Act is well
established, and that the build up to the potentially problematic 2006 World Cup in Germany will see the
number of travel bans against supporters who are suspected of involvement in so-called ‘hooliganism’
increased further.

This supposition is also supported by the failure at the Court of Appeal of a major legal challenge to the 3
imposition of Banning Orders on Complaint in the case of Gough and Smith v Chief Constable of

Derbyshire [2002] QB 1213. This article will build upon previous debate on the case,2 specifically asking
whether imposing travel bans upon supporters who have not been convicted of any offence is a
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proportionate response to the problem of football violence abroad by English fans. The author’s intention
is to consider the legitimacy of FBOs under the principle of proportionality espoused in EC law and in
judgments relating to the European Convention of Human Rights (ECHR). This will require both an
analysis of the potential problems of FBOs and a consideration of the nature and extent of the principle of
proportionality, which is by no means a consistent measure. The Court of Appeal in Gough accepted one
such test of proportionality as an appropriate way of establishing the legitimacy of the 2000 Act against
the rights of citizens under the Treaty on the European Union but, as this article will demonstrate,
whether it actually adhered to the test is highly debatable. Furthermore, it is argued that the principle of
proportionality should also be used to assess the legitimacy of the legislation itself under the ECHR. This is
because, in contrast to claims from both politicians®2 and the judiciary in Gough, the legislation may
infringe several of its key rights to an unacceptable extent.

POTENTIAL INFRINGEMENTS OF FUNDAMENTAL FREEDOMS

There are a number of potential problems with the current banning order legislation. These are a result of
the fundamental freedoms and human rights that UK citizens should enjoy due to living in a state that is a
signatory to the ECHR and a member of the EU. When banning orders were first introduced, they could
only be imposed upon those individuals who had been convicted of ‘football-related’ offences, as defined
in terms of proximity to a match in time and space combined with the type of offence.* However, the
Football (Disorder) Act 2000 fundamentally extended the remit of the Football Spectators Act 1989 and
allowed Magistrates to impose banning orders ‘on Complaint’, preventing suspected hooligans attending
domestic matches and leaving the country when their team is playing abroad, even if they have not been
convicted of an offence.X® The amended Section 14B of the Act gives the chief officer of police the power
to apply to a Magistrates Court for a FBO on Complaint if s/he believes that the suspect ‘has at any time
caused or contributed to any violence or disorder in the United Kingdom or elsewhere.’ If this is proven,
and ‘the court is satisfied that there are reasonable grounds to believe that making a banning order would
help to prevent violence or disorder at or in connection with any regulated football matches,’ the
Magistrate is obliged to impose an order.

The judgment in Gough was that the FBOs on Complaint had a merely preventative purpose:

In my judgment it is no part at all of the purpose of any such order to inflict punishment. The fact that it
imposes a detriment on its recipient no more demonstrates that it possesses a punitive element than in
the case of a Mareva injunction. The purpose is to protect the public, here and abroad, from the evil of
football violence and the threat of it.1?

However, potential problems arise from the serious impact of the conditions of FBOs upon the suspected
‘hooligans’. The Court of Appeal in particular noted that although the legislation was considered to have a
preventative rather than punitive purpose; FBOs imposed ‘serious restraints on freedoms that the citizen
normally enjoys.™ Therefore, although the court felt able to make the case that the imposition of a
banning order should follow a civil rather than a criminal law procedure, it did acknowledge the clear
punitive effect upon individuals subjected to FBOs. Those subject to FBOs face a ban on attending all
football matches and on leaving the country when English teams are playing abroad for a minimum of two
years. For many, the ban on attending football matches is more than a mere inconvenience, with the
practice of attending live matches and supporting a club often being described in terms of being a ritua
or even a religion,2 rather than a simple pastime. Furthermore, in addition to losing the ability to leave
the U.K. at certain times during the year, the 2000 Act provides the authorities with further powers that
can restrict the freedom of suspected hooligans. The amended Section 14G of the 1989 Act permits a
court to impose any additional requirements it sees fit to prevent disorder at matches. These
requirements may include restrictions on association with other alleged hooligans and exclusion zones
around football stadia and city centres. Indeed, where an individual lives in close proximity to the
stadium, it is feasible that they may find themselves under house arrest during matchdays. In addition,
Section 21A-B gives the police additional powers to detain suspects attempting to leave the country
during the ‘control period’ surrounding a match or tournament even if they have not previously been
served with an FBO. If an officer in uniform has reasonable grounds to suspect that an individual has
previously contributed to disorder and is intending to cause disorder at the event in question, they may
detain the individual so that a Magistrates Court hearing can take place to determine whether to impose a
Section 14B order.

|Q

It would initially appear that there are a number of problems arising from FBOs on Complaint with regard
to the rule of law, the presumption of innocence, EU rights and the ECHR. First, the ban on foreign travel
and the confiscation of passports of individuals issued with banning orders raises problems regarding the
right of UK citizens to leave their territory as granted by the EC Treaty.?: The appellants in Gough argued
that member states could only deny citizens their fundamental rights under the Treaty on public policy

grounds if this denial could be justified under the principle of proportionality. So whilst it is accepted that
member states have the right to limit cross-border movement for legitimate public policy aims (e.g. on
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the grounds of national security or public health), it was argued that this could only be legitimate if it was
a proportionate response to the problem in question.

There are also a number of potential problems arising from the ECHR and the integration of its Articles
into domestic law by the Human Rights Act 1998. Most obviously, restrictions on movement of suspected
hooligans, up to and including house arrest under Section 14G, potentially breach article 5 (the right to
liberty). Whilst a state has the ability to curtail this right ‘in accordance with a procedure prescribed by
law’ (for example by use of a prison sentence following a guilty verdict in a criminal case), the use of
FBOs to restrict the liberty of individuals who have not been convicted of any offence is limited.
Furthermore, the use of general surveillance to compile ‘profiles’ upon suspected hooligans, including
CCTV and the use of police ‘spotters’ also has the potential to breach article 8 of the ECHR (the right to
privacy). However, if the infringements of articles 5 and 8 are seen as insufficiently severe, then
interference with them is likely to be justifiable on public policy grounds, but only if football ‘hooliganism’
is a serious enough problem in terms of public order and crowd safety to warrant such a response. A final
potential challenge for FBOs on Complaint, and the one that caused the most debate in Gough, comes
from the manner in which they are imposed. The appellants in Gough claimed that the restrictions placed
on them amounted to a criminal penalty that was being imposed upon a civil law procedure, therefore
limiting their protections in terms of the standard of proof utilised and the admissibility of evidence

They challenged the procedure used to impose the FBOs on Complaint under article 6 of the ECHR, which
provides for the right to a fair trial and grants additional protections to those under a ‘criminal charge’. In
particular, article 6(2) states that, ‘Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law,’ and article 6(3)(d) grants the right, ‘to examine or have examined
witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him’ to anyone in a criminal trial. The determination of whether the
procedure to impose FBOs is civil or criminal therefore can be important in terms of the standard of proof
necessary to impose an order?? and the type of evidence that is admissible.2 Although it is clear from the
legislation and statements of the Home Office that FBOs on Complaint can be imposed by way of a civil
procedure, ECtHR jurisprudence requires a court assessing this issue in line with the Convention to go
further than merely accepting the domestic classification in order to prevent a national authority
subverting article 6.2 The decisions in Engel v The Netherlands (No.1) (1976) 1 EHRR 647, Garyfallou
AEBE v Greece (1997) 28 EHRR 344 and Lauko v Slovakia (1998) 33 EHRR 439, established that a court
should take into account the nature of the problem the legislation was introduced to remedy, the nature
of the offence in question and the nature and degree of severity of the potential penalty. They concluded
that where purportedly civil procedures could result in a penalty with a significant punitive effect, they
should adhere to criminal law protections in order to satisfy article 6.

However, the Court of Appeal in Gough only briefly considered the effect of the banning orders upon the
defendants. Whilst there may be an argument to suggest that in the case of Gough the effects of the
banning orders were not sufficiently severe to warrant classification as a criminal penalty, the Court
instead focused primarily on the intention behind the imposition of the Football (Disorder) Act (that was
preventative and not punitive), and the stated (civil) court procedure, before ruling that article 6 had not
been infringed. The judgment was therefore highly contentious on the grounds that it did not pay
sufficient attention to the nature of the offences or the penalty and instead relied in a circular way upon
the domestic classification of the proceedings by the legislature. As a result, this article will not limit itself
merely to a discussion of proportionality under EU law. It will also consider whether potential breaches of
article 6 and article 5 of the ECHR could be justified on the grounds of proportionality. This leads us onto
the more general question of whether restrictions on civil liberties and fundamental rights that occur as a
result of the 2000 Act are a proportionate, and therefore justifiable, response to the problem of football-
related disorder.

IDENTIFYING THE PRINCIPLE OF PROPORTIONALITY

The exact meaning and extent of the principle of proportionality is the subject of considerable debate, but
it appears that its origins can be traced back to the ancient Greek dictum of Pan Metron Ariston
(‘everything to the best measure’, i.e. everything in moderation). The principle was developed in
continental legal systems, especially Germany and France, in the twentieth Century, ‘anchored’ in
international law and then developed in EU Law.2® Jacobs traces the use of the concept in European law
back to 19702 and Tridimas notes its use in EC law for derogations of fundamental freedoms.2Z Although
the principle of proportionality is not specifically referred to in the text of the ECHR (or its additional
Protocols), it has been identified as a ‘central principle’®® or ‘dominant theme?2 when Convention rights
are applied in the courts. The aim of the test in the ECHR is to allow courts to find a fair balance between
public interest and individual rights: ‘... the Court must determine whether a fair balance was struck
between the demands of the general interest of the community and the requirements of the protection of
the individual's fundamental rights. The search for this balance is inherent in the whole of the
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Convention...’20

The principle has therefore been used in both EU and ECHR law to assess whether actions of a state that 12
infringe fundamental freedoms under either the Treaty or the Convention can be justified on the grounds
that they are a ‘proportionate’ response to the problem in question. ‘It must be ascertained whether the
means which (the state) employs are suitable for the purpose of achieving the desired objective and
whether they do not go beyond what is necessary to achieve it’.2! The relationship between
proportionality and the ‘Margin of Appreciation’ should be noted at this stage. The ‘Margin’ is that
permitted under EU and ECHR law to allow states to temporarily escape their obligations in cases where
there is a ‘pressing social need’ that requires interference by state in rights.22 The difference between the
Margin of Appreciation and the Principle of Proportionality has been the subject of some debate, especially
as at times it would appear that they are identical .23 Arai-Takahashi states the key difference as being the
intention of the principles; the Margin indicates the measure of discretion allowed member states to take
into account national circumstances, whilst on the other hand, proportionality restrains the power of the
state.3? Furthermore, although the Margin should not supplant the doctrine of proportionality,® it has
been claimed that on occasion it has diminished the significance and effectiveness of the principle of

proportionality, ‘some times to a worrying degree’.2®

The exact substance of the principle of proportionality is the subject of some debate and Emerson and 13
Ashworth warn against ‘treating it as if it were a term of art.”*Z However, although it has seen slightly
different applications in EU, ECHR and International Law, it is generally agreed that it goes further than
common law tests of ‘reasonableness’ or the Wednesbury principles.2 Tridimas suggests ‘it has become
clear... that far from dictating a uniform test, proportionality is a flexible principle which is used in
different contexts to protect different interests and entails varying degrees of judicial scrutiny’.2® At its
most basic level, the test has two branches, ‘Suitability’ (i.e. is the state response under scrutiny likely to
achieve its objectives?) and ‘Necessity’ (i.e. are the consequences justified in view of the importance of
the objective pursued?).%® However, a more comprehensive version of the concept contains an addition
test of whether the results could be achieved by other means that are less restrictive to individual rights.
This ‘Less Restrictive Alternative Doctrine’ is considered ‘one of the most stringent forms of proportionality
appraisal’,t as it goes beyond merely considering whether the problem in question requires action that
could restrict fundamental rights and suggests an obligation on the part of the state to search for methods
that infringe rights to the least extent when responding to social problems.

The form of the principle of proportionality used in Gough emanated from the Privy Council’s application of 14
the doctrine in de Freitas v Permanent Secretary of Ministry of Agriculture [1999] 1 AC 69. According to

the de Freitas test, a court applying the doctrine to balance the rights of individuals against the needs of

the state was required to consider whether:

(i) the legislative objective is sufficiently important to justify limiting a fundamental right;
(ii) the measures designed to meet the legislative objective are rationally connected to it;

and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the
objective.?2

It is contended that this test, if followed, provides a fairly robust protection against unnecessary 15
infringements of fundamental rights. Although it does not expressly require a court to consider possible

Less Restrictive Alternatives, in asking whether ‘the means used... are no more than is necessary to
accomplish the objective,’” the third branch of the test does require the court to place the legislative

response in the context of other possible methods of achieving the legislative aim. The third branch of the

test in effect asks whether the means chosen go beyond what is required, but without a consideration of
realistic alternatives, it is impossible for a court to be sure that the means chosen were ‘no more than
necessary’ to achieve their aims. It is the de Freitas version of the proportionality principle that will be
employed in this article, on the basis that in a manner of an immanent critique,*® both the Privy Council

and Court of Appeal have recently accepted this as appropriate, and should therefore apply it as such.

In Gough, therefore, the Court of Appeal needed to assess whether: 16

(i) Football crowd disorder is a sufficiently important problem to justify limiting the freedom of movement
of those merely suspected of involvement,

(ii) FBOs on Complaint will reduce football crowd disorder, and

(iii) FBOs on Complaint do not go beyond what is necessary to achieve the reduction in football crowd
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disorder.

One now needs to consider not only whether the Court of Appeal in Gough adhered to this test but also 17
whether FBOs on Complaint generally are a legitimate method of controlling football crowd disorder
despite their prima facie infringement of important rights under the EC Treaty and ECHR.

The Principle of Proportionality and Football Banning Orders on Complaint

Although the Court of Appeal accepted the appropriateness of the de Freitas test of proportionality in 18
Gough??, whether it applied it is a different matter. The fact that a court makes reference to the doctrine

does not necessarily mean that it will proceed to apply the test thoroughly. As Arai-Takahashi points out,

‘One must bear in mind that the notion of proportionality at times appears to play a merely rhetorical role

in the case law. Express reference to proportionality does not necessarily accompany a genuine

assessment, in particular, of the effects of the interference on the individual.”® It is contended that the

Court of Appeal in Gough did exactly this, claiming to apply the test of proportionality but actually failing

to do so.

THE LEGISLATIVE OBJECTIVE MUST BE SUFFICIENTLY IMPORTANT TO JUSTIFY LIMITING A FUNDAMENTAL
RIGHT

The first branch of the de Freitas test requires an assessment of the legislative objective, namely whether 19
reducing football crowd violence abroad is a significantly important aim to justify limiting the fundamental
rights of fans who had not been convicted of any offence. This means that the first step in an application
of the doctrine of proportionality should be to assess the nature and severity of the problem of football-
related disorder involving English fans abroad. The lack of such a serious analysis of the contemporary
phenomenon has led to a reliance upon a media-driven understanding of the issue, still couched in terms
of ‘football hooliganism’ and ‘the English disease’, phrases and constructions that were applied to a very
different form of football crowd disorder than exists in the present day. It is clear that an analysis of the
first branch of the proportionality test did not take place either upon the introduction of the legislation, or
upon its challenge in Gough, with both politicians and judges relying instead upon media-driven
understandings of the seriousness of the phenomenon. The only evidence relating to the severity of the
problem that was referred to in Gough came from the police and the Home Office, who have consistently
backed the legislation and could hardly be deemed to be neutral in the trial of suspected football
hooligans.*®

In the absence of any reliable data regarding instances of violence, the number of deaths or serious 20
injuries, or the cost in terms of criminal damage, it would appear that arrest statistics provide us with the
only quantitative data that could be used to assess the severity of the problem. The Court in Gough for
example, referred to the 965 English fans arrested at Euro 2000 as evidence of the severity of
‘hooliganism’. However, as with arrest statistics generally, difficulties arise when the numbers are used to
try and demonstrate the severity of a social problem rather than merely to identify fluctuations in police
and CPS strategies. Evidence from Euro 2000 suggested a Belgian police policy of corralling and arresting
large numbers of English supporters, even though many of them had not been involved in disorder.
Indeed, following the tournament, the Belgium authorities themselves were forced to admit that a
substantial number of innocent supporters (as well as bystanders) had been arrested as a result of this
‘blanket’ method of policing.% It was therefore no surprise that only one supporter from the 965 arrested
was charged with a violent offence. This vital statistic was not once referred to in Gough. However, even if
arrest statistics are taken as a reliable indicator of the level of disorder, the courts in Gough and the
Government when introducing the Act should have taken note of the dramatic fall in football-related
arrests since the late 1980s. In the 17 years following the first compilation of nationwide statistics for
football-related arrests by NCIS, numbers have fallen from over 6,000 to under 4,000 (despite a
criminalisation of many aspects of football fandom in this period).#® At the same time, numbers of
spectators attending matches and travelling abroad to watch their teams play has risen by almost one
third.?2 A sufficiently stringent application of the first branch of the proportionality doctrine would need to
address the question of why restrictive legislation is being introduced at a time when levels of football-
related disorder have seen such a significant reduction.

Whilst a comparison with football-related disorder in the past indicates that the current phenomenon is 21
not as serious as some politicians and judges have suggested, the defendants in Gough focussed on a
comparison with other cross-border crime that had not resulted in draconian and civil liberty-infringing
legislation. Although they were willing to accept that preventing disorder by English fans abroad was a
legitimate public policy aim, they claimed that this did not justify infringing the fundamental rights of
suspected ‘hooligans’. They then proceeded to back up their argument that the Act was a disproportionate
response to the problem by identifying other ‘classes’ of suspected criminals who did not have their

freedoms interfered with in this manner but were suspected of more serious offences, such as drug

dealing, paedophilia or even international terrorism.®2 In effect both arguments hinge upon the same
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premise, namely that the construction of football hooliganism as a crisis requiring such a dramatic
legislative response is one resulting from a ‘moral panic’ — i.e. an overreaction to a particular issue,
usually fuelled by the popular media. Labelling a particular social problem a moral panic does not of
course imply that it does not exist, or that attempts should not be made to confront it but, as Cohen
notes, the issue is again one of proportionality. The construction of a phenomenon resulting from a moral
panic results in its significance being exaggerated or being put out of proportion to other more serious
problems.®! From the judicial comments in Gough, it is certainly clear that not only was there little
attempt to assess the ‘true’ nature and extent of the problem of football crowd disorder abroad but that
the judiciary themselves were heavily influenced by the moral panic surrounding football hooliganism. At

the High Court, Laws LJ described hooliganism as being ‘evil’,®2 a ‘rising spectre’,2 ‘a shame and a

menace’* and a ‘sickening ill’,>® and the Court of Appeal also failed to challenge characterisation of the
phenomenon in these terms.®® It should be no surprise that a court so influenced was unable to

objectively assess the true nature and extent of the problem of football crowd disorder.

THE MEASURES DESIGNED TO MEET THE LEGISLATIVE OBJECTIVE MUST BE RATIONALLY CONNECTED TO
IT

The second branch of the de Freitas proportionality doctrine, that the legislative objective should be
rationally connected with the measures introduced, should also be carefully applied. The widest definition
of ‘rational connection’ would merely suggest that a prohibition on movement of suspected hooligans had
to be in some way reasonably connected with the aim of reducing disorder. However, a more stringent
and useful test under the principle of proportionality would be to ask whether banning suspected
hooligans will have a significant impact in terms of reducing disorder. Without being able to demonstrate
such an impact, the third branch of the test — that the measures are necessary — would be impossible to
prove. The second leg of the doctrine at first appears to be the most robust when defending FBOs on
Complaint as a proportionate response to football crowd disorder abroad, in line with the original rationale
for introducing the measures (i.e. that banning those the police suspected of involvement in football-
related disorder would reduce the problem).

However, research into previous incidents of football crowd disorder abroad throws some doubt upon the
‘rational’ aspect of the second leg of the de Freitas test. The first problem with the contention that FBOs
on Complaint will reduce disorder comes from the way in which the authorities identify the ‘known
hooligans’. In Gough, the defendants had been put under general surveillance along with other supposed
members of the ‘Derby Lunatic Fringe’ over four years, but during all this time, no evidence was put
forward to suggest that they had been involved in any specific disorder. Instead, evidence from the
profiles focused on what was essentially guilt by association with other ‘prominents.’>Z The lack of
sufficient evidence for conviction of any criminal offence - despite this level of surveillance - should lead
us to question whether individuals such as the Gough and Smith who are served with FBOs on Complaint
are likely to become involved in criminal disorder abroad. Certainly in Gough’s case, this appears doubly
unlikely, as he had never travelled abroad to watch football and demonstrated no intention of doing so.
His individual case would indicate anything but a ‘rational connection’ between the legislative aim and the
means utilised to try and achieve it.

A second problem arises from the type of supporter that typically becomes involved in disorder abroad
and those that are typically arrested. The large number of arrests resulting from the Euro 2000
tournament, demonstrate clearly that those who become involved in football-crowd disorder abroad or are
arrested as a result are not usually the ‘known hooligans’ who would be served with FBOs on Complaint.
Of the 965 fans arrested at Euro 2000, only 30 had been identified by the police as suspected
‘hooligans’.®8 In the absence of any evidence suggesting that this 3% were primary instigators of the
wider disorder, this suggests that had Section 14B Orders been functioning prior to the tournament the
disorder would still have occurred. Indeed, extensive Home Office and ESRC funded socio-psychological
research into recent football-related disorder involving England fans abroad has suggested that (in stark
contrast to the organised gang violence in this country), the problem is not ‘known hooligans’ gathering
together, but the way in which large numbers of supporters, whether they are known to the police as
potential problems or not, are regulated by local police authorities.®® The research has suggested that the
decision by local police forces of when and how to intervene in different crowd circumstances can have a
fundamental influence on inter-group dynamics, in turn affecting whether, and to what extent, disorder is
likely to occur. The occurrence of widespread disorder involving England fans, such as occurred in
Marseille in 1998 or Charleroi in 2000 is, therefore, primarily a result not of ‘hooligans’ gathering
together, but instead of a breakdown of crowd-management, typically through inappropriate policing
methods - a problem that cannot be solved by the imposition of banning orders.

THE MEANS USED TO IMPAIR THE RIGHT OR FREEDOM MUST BE NO MORE THAN IS NECESSARY TO
ACCOMPLISH THE OBJECTIVE

Debates as to why football crowd disorder abroad occurs brings us to the third and most contentious
branch of the proportionality principle, that of whether the introduction of FBOs on Complaint goes further
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than is necessary to reduce football-related disorder abroad. As was noted above, an analysis of whether
the means go beyond what is necessary to achieve the objective of a reduction in so-called ‘hooliganism’
requires a consideration of whether alternative methods can be employed to achieve the aim which do not
infringe to the same extent the rights of football supporters. When such an analysis takes place, it is clear
that there are a number of less restrictive alternatives that will have the same, or an even greater impact
upon the problem. This makes it extremely difficult to argue that FBOs on Complaint do not go beyond
what is ‘necessary to achieve the objective’. Furthermore, this becomes even more clear when considered
alongside the major problems identified in the previous section with relying upon FBOs to reduce disorder.

To illustrate, three important ‘less restrictive alternatives’ have been identified, although these are by no 26
means the limits to what can be done to reduce disorder involving English football supporters abroad.
First, FBOs on Conviction can still play an important role in preventing convicted ‘hooligans’ from
attending matches where it is deemed likely they will cause future problems. Whilst Magistrates have the
power to give a genuine assessment of the risk posed by those who have been convicted of football-
related offences, and bans are set out for proportionate maximum periods, then banning orders can have
a significant and legitimate role to play. Indeed, a return to FBOs on conviction only may persuade police
forces to pursue prosecutions more rigorously, rather than merely relying on an FBO hearing. For the
purposes of criminal justice this is surely important. If the defendants in Gough and other similar cases
really were active members of a violent criminal gang, all the time operating under the watchful eye of
the Football Intelligence Unit, surely a prosecution for offences under the Public Order legislation would
have been more appropriate.

However, as has been detailed above, research has suggested that even if it was possible to ban all 27
‘known football hooligans,’ this would not eliminate the problem of disorder involving English fans abroad.
A second less restrictive alternative comes in the form of altering the policing tactics of host nations,
many of which have treated all travelling English football supporters as potential hooligans for decades.
Such high-profile, heavy-handed tactics were employed in Belgium at Euro 2000 and appeared to have a
much greater impact upon the level of disorder seen in Brussels and Charleroi than the existence of
‘known hooligans’ in the crowds. First, the same fans had been present for the opening match of the
tournament in the Netherlands, where different Dutch police tactics of crowd management saw no serious
disorder. Second, as we have seen, those who were arrested in Belgium were not typically ‘known
hooligans’. Similarly, a fundamental change in the way the Portuguese PSP police controlled English fans
at Euro 2004 (after considerable consultation with the UK Home Office) almost certainly had a far greater
impact in reducing disorder at such a high-risk tournament than the introduction of FBOs on Complaint.
Participant observation comparisons of Euro 2000 and 2004 identified a number of similar incidents taking
place at both tournaments but with different results in terms of whether disorder escalated. Whether
disorder escalated or not appeared to be dependant on the type of response from the local police force, it
being noticeable at the later tournament that what little disorder did occur took place in areas policed by
the GNR force, who had not altered their policing tactics.® The utilisation of more appropriate methods of
policing large groups of boisterous football fans therefore would in all likelihood have a significant impact
in reducing disorder far greater than FBOs, not to mention improving conditions at away matches for
football supporters.

This gives rise to a third method of reducing disorder without infringing the rights of fans, albeit one 28
which works most effectively with the models of improved public order policing identified above.
Facilitating ‘self policing’, whereby non-violent norms of conduct are encouraged by fans themselves and
result in the exclusion of those wishing to become involved in disorder, can also play an important role.
Whilst self policing (sometimes called ‘fan policing’) may sound fanciful, it needs to be asked why
supporters of Ireland and Scotland, not to mention Glasgow Celtic at club level, can travel in large
numbers, be noisy and drunk and yet typically do not become involved in disorder. Partly this is to do with
police responses to non-English supporters, but self policing plays a significant role. This is also the case
with Manchester United and Liverpool fans, who travel in large numbers to European matches® and are
often subject to provocative policing (usually because of the reputation of English fans generally) but yet
rarely become involved in any serious disorder. Amongst these groups of fans, the norm has been to
travel in large numbers, create noise and drink heavily, but to avoid confrontation with locals and ensure
that any more violent elements are confronted by the majority of the fans themselves, forcing them to
change their behaviour or leave the main body of support. Enabling and encouraging groups of fans to
‘police’ themselves, excluding any troublemakers, should make segregation between fans and any
‘hooligan’ element easier, in turn reducing the likelihood of large-scale disorder and making it easier for
local police forces to deal with any criminal incidents.

CONCLUSIONS

It has to be acknowledged that the Court of Appeal in Gough adopted a relatively stringent version of the 29
principle of proportionality as an appropriate yardstick for reviewing whether any infringement by Football
Banning Orders on Complaint of fundamental freedoms under the EC Treaty could be justified.
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Furthermore, this can be extended to a review of the legislation under the ECHR, most notably the
potential infringements of articles 5 and 6. However, although the court paid lip service to the de Freitas
test, it was not thoroughly applied to the contentious issue of restrictions imposed by the orders on the
fundamental rights of those who have been convicted of no offence. The Court needed to address the
issues of whether (a) football hooliganism abroad was a serious problem meriting infringements of rights,
(b) FBOs on complaint would have a significant impact upon this disorder, and (c) there were other
measures that would reduce the disorder but would not restrict individual rights. The Court of Appeal did
not seriously address any of these points.

Moreover, although the supporters of FBOs on Complaint have highlighted the relatively trouble-free Euro 30
2004 tournament as indicative of the success of these orders, the role of policing tactics at this

tournament, and other subsequent matches has played a more pivotal role in reducing disorder. Following

the success of new models of crowd management policing, and the doubts cast as to the effectiveness of
FBOs in general, the legitimacy of FBOs on Complaint in terms of fundamental rights is even more
contestable. Alterations to policing tactics and the encouragement of ‘self policing’ both provide realistic
alternatives to FBOs that are likely to improve the human rights of football supporters. It is clear therefore
that when football crowd violence abroad appears so controllable by other means, court orders that

seriously infringe the rights of fans who have been convicted of no offence cannot be considered

proportionate under EU and ECHR law.
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